
Rule 56-1 
 

Amendments to Rule 56 

Rule 56 is amended as follows: 

Rule 56.  Summary Judgment 

(a) By a Claiming Party.  A party claiming relief may move, with or without 

supporting affidavits, for summary judgment on all or part of the claim.  The motion may 

be filed at any time after: 

(1) the expiration of the initial time within which to file an answer; or 

(2) the opposing party serves a motion for summary judgment. 

(b) By a Defending Party.  A party against whom relief is sought may move at any 

time, with or without supporting affidavits, for summary judgment on all or part of the 

claim. 

(c) Serving the Motion; Proceedings. A hearing on a motion may be requested as 

prescribed by Rule 7(c). The motion must be served at least 14 days before the day set 

for the hearing. An opposing party may serve opposing affidavits before the hearing day.  

The judgment sought should be rendered if the pleadings, discovery and disclosure 

materials on file, and any affidavits show that there is no genuine issue as to any material 

fact and that the movant is entitled to judgment as a matter of law. 

 (d) Case Not Fully Adjudicated on the Motion. 

(1) Establishing Facts.  If summary judgment is not rendered on the whole 

action, the court should, to the extent practicable, determine what material facts 

are not genuinely at issue.  The court should so determine by examining the 

pleadings and evidence before it and by interrogating the attorneys.  It should 
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then issue an order specifying what facts B including items of damages or other 

relief B are not genuinely at issue.  The facts so specified must be treated as 

established in the action. 

(2) Establishing Liability.  An interlocutory summary judgment may be 

rendered on liability alone, even if there is a genuine issue on the amount of 

damages or other relief. 

(e) Affidavits; Further Testimony. 

(1) In General.  A supporting or opposing affidavit must be made on 

personal knowledge, set out facts that would be admissible in evidence, and show 

that the affiant is competent to testify on the matters stated. If a paper or part of a 

paper is referred to in an affidavit, a sworn certified copy must be attached to or 

served with the affidavit, except that all papers and documents which are part of 

the official record of the action pursuant to Title IX of these rules may be referred to 

in an affidavit without attaching copies, and will be considered by the court without 

additional certification.  The court may permit an affidavit to be supplemented or 

opposed by depositions, answers to interrogatories, or additional affidavits. 

(2) Opposing Party=s Obligation to Respond.  When a motion for summary 

judgment is properly made and supported, an opposing party may not rely merely 

on allegations or denials in its own pleading; rather, its response must B by 

affidavits or as otherwise provided in this rule B set out specific facts showing a 

genuine issue for trial.  If the opposing party does not so respond, summary 

judgment should, if appropriate, be entered against that party. 
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(f) When Affidavits Are Unavailable. If a party opposing the motion shows by 

affidavit that, for specified reasons, it cannot present facts essential to justify its 

opposition, the court may: 

(1) deny the motion; 

(2) order a continuance to enable affidavits to be obtained, depositions to 

be taken, or other discovery to be undertaken;  or 

(3) issue any other just order. 

(g) Affidavit Submitted in Bad Faith.  If satisfied that an affidavit under this rule is 

submitted in bad faith or solely for delay, the court must order the submitting party to pay 

the other party the reasonable expenses, including attorney=s fees, it incurred as a result.  

An offending party or attorney may also be held in contempt. 

(h) Annexation of Statement. 

(1) On any motion for summary judgment, there must be annexed to the 

motion a separate, short and concise statement, in numbered paragraphs, of the 

material facts as to which the moving party contends there is no genuine issue to 

be tried.  Failure to submit this statement may constitute grounds for denial of the 

motion. 

(2) The papers opposing a motion for summary judgment must include 

correspondingly numbered paragraphs responding to the numbered paragraphs in 

the statement of the movant, and if necessary, additional paragraphs including a 

separate, short and concise statement of additional material facts as to which it is 

contended that there exists a genuine issue to be tried. 
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(3) All material facts set out in the statement required to be served by the 

movant will be deemed admitted unless controverted by the statement required to 

be served by the opposing party. 

(4) Each statement by the movant or opponent pursuant to Rule 56(h)(1) 

and (2), including each statement controverting any statement of material fact, will 

be followed by citation to evidence which would be admissible. 

 
(a) Motion for Summary Judgment or Partial Summary Judgment.  A party 

may move for summary judgment, identifying each claim or defense – or the part 

of each claim or defense – on which summary judgment is sought. The court shall 

grant summary judgment if the movant shows that there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.  The 

court should state on the record the reasons for granting or denying the motion. 

(b) Time to File a Motion. Unless the court orders otherwise, a party may file 

a motion for summary judgment at any time until 30 days after the close of all 

discovery. 

(c) Procedures. 

(1) Supporting Factual Positions. A party asserting that a fact cannot 

be or is genuinely disputed must support the assertion by: 

(A) citing to particular parts of materials in the record, including 

depositions, documents, electronically stored information, affidavits 

or declarations, stipulations (including those made for purposes of 
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the motion only), admissions, interrogatory answers, or other 

materials; or 

          (B) showing that the materials cited do not establish the 

absence or presence of a genuine dispute, or that an adverse party 

cannot produce admissible evidence to support the fact. 

(2) Objection That a Fact Is Not Supported by Admissible Evidence.  

A party may object that the material cited to support or dispute a fact cannot 

be presented in a form that would be admissible in evidence.  

(3) Materials Not Cited. The court need consider only the cited 

materials, but it may consider other materials in the record. 

(4) Affidavits or Declarations. An affidavit or declaration used to 

support or oppose a motion must be made on personal knowledge, set out 

facts that would be admissible in evidence, and show that the affiant or 

declarant is competent to testify on the matters stated. 

(d) When Facts Are Unavailable to the Nonmovant.  If a nonmovant shows 

by affidavit or declaration that, for specified reasons, it cannot present facts 

essential to justify its opposition, the court may: 

(1) defer considering the motion or deny it; 

(2) allow time to obtain affidavits or declarations or to take discovery; 

or 

(3) issue any other appropriate order. 
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(e) Failing to Properly Support or Address a Fact.  If a party fails to properly 

support an assertion of fact or fails to properly address another party's assertion 

of fact as required by Rule 56(c), the court may: 

     (1) give an opportunity to properly support or address the fact; 

     (2) consider the fact undisputed for purposes of the motion; 

     (3) grant summary judgment if the motion and supporting materials -- 

including the facts considered undisputed -- show that the movant is 

entitled to it; or 

       (4) issue any other appropriate order. 

(f) Judgment Independent of the Motion.  After giving notice and a 

reasonable time to respond, the court may:  

(1) grant summary judgment for a nonmovant; 

(2) grant the motion on grounds not raised by a party; or 

(3) consider summary judgment on its own after identifying for the 

parties material facts that may not be genuinely in dispute. 

(g) Failing to Grant All the Requested Relief.  If the court does not grant all 

the relief requested by the motion, it may enter an order stating any material fact – 

including an item of damages or other relief – that is not genuinely in dispute and 

treating the fact as established in the case. 

(h) Affidavit or Declaration Submitted in Bad Faith.  If satisfied that an 

affidavit or declaration under this rule is submitted in bad faith or solely for delay, 
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the court – after notice and a reasonable time to respond – may order the 

submitting party to pay the other party the reasonable expenses, including 

attorney’s fees, it incurred as a result. An offending party or attorney may also be 

held in contempt or subjected to other appropriate sanctions.  

 

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov. 1, 1988; Jan. 25, 
2000, eff. May 1, 2000; Nov. 29, 2005, eff. Jan. 1, 2006; Nov. 25, 2008, eff. Jan. 1, 2009; 
Dec. 7, 2010, eff. Jan. 1, 2011; Dec. 4, 2012, eff. Jan. 1, 2013.) 
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